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In the United States Court of Appeals 
for the District of Columbia 

October Term 1936 

i 

— 

No. 6788 

Aaron Mosheik, appellant 

p. | 

Sanford Bates, Director, Bureau of Prisons, 

I 

APPELLEE 

BRIEF FOR APPELLEE 

| 

I 

STATEMENT OF FACTS 

| 

The appellant herein was convicted on December 
19,1931, in the United States District Court for the 
Northern District of Texas, under an indictment in 
multiple counts charging violation of Section 73, 
Title 18, United States Code (Possessing sttalen 
liberty bonds and forging and assisting in forcing 
endorsements thereon). On the same date appel¬ 
lant was sentenced to seven years imprisonment in 
the United States Penitentiary at Leavenworth, 
Kansas, on the first count of the indictment, jand 
seven years in the Federal Penitentiary on the re¬ 
maining counts of the indictment, execution of ^aid 
second term of seven years being suspended land 

93976—36 (1) 
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appellant placed on probation effective upon ex¬ 
piration of the sentence under the first count. 

Appellant noted an appeal from his conviction 
and on December 30,1931, the trial court signed an 
order allowing the appeal. The order granted 
thirty days from that date within which to file a 
bill of exceptions and statement of facts, and 
further provided for appellant’s release from cus¬ 
tody upon his execution of a bond in the sum of 
ten thousand dollars, such execution to act as a 
supersedeas of the judgment. However, appellant 
executed no bond and remained in the Tarrant 
County Jail, Fort Worth, Texas, pending the de¬ 
termination of his appeal. 

On May 24, 1933, the mandate of the Circuit 
Court of Appeals for the Fifth Circuit was received 
in the District Court, affirming the conviction and 
judgment. 

On May 26,1933, the trial court signed an order 
which recited that appellant had been committed 
to the Tarrant County Jail on December 19, 1931; 
that he had been denied bail; that he had been con¬ 
fined there continuously from that date; and pro¬ 
vided that 

pursuant to the provisions of Title 18, 
XL S. C., Section 709 (a) that the said Aaron 
Mosheik be and he is hereby ordered 
credited on his sentence the time he has 
been in custody in jail, etc. 

It is important to note at this point that this 
order was entered after the mandate affirming con¬ 
viction had come down, and subsequent to the ex- 
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piration of the court term during which appellant 
was convicted and sentenced. 

On May 26, 1933, a commitment issued out| of 
the District Court, Northern District of Texas, £aid 

j 

commitment reciting the sentence of December! 19, 
1931, the receipt on May 24, 1933, of the mandate 
of the Circuit Court of Appeals affirming the judg¬ 
ment, and the order of May 26,1933, crediting!the 
appellant with time spent in jail. 

Appellant is being held in Leavenworth Peniten¬ 
tiary by virtue of and under the sentence of Decem¬ 
ber 19, 1931, and his sentence has been competed 
as commencing on May 27, 1933, the date of j his 
arrival at that institution, and not from the elate 
when sentence was originally imposed. 

Appellant seeks in this proceeding to compel this 
appellee to comply with the order of May 26,1933, 
directing that the sentence be credited with | the 
time spent in jail. 

ARGUMENT 

The appellee herein has neither the duty nor authority; 
to comply with the court order of May 26, 1933, pur¬ 
porting to credit the appellant with the time spent 
in jail awaiting determination of his appeal 

It is respectfully submitted that the order of 
May 26,1933, must be viewed either (a) as a Con¬ 
struction of the original sentence by applying the 
provisions of Section 709a, Title 18, thereto, or |(b) 
as an amendment of the original sentence having 
the effect of reducing the punishment. In either 
case the order is beyond the jurisdiction of the 
court and hence void and ineffective. 


i 

i 




4 


In drawing the order, the court relied upon the 
provisions of Section 709a, Title 18, United States 
Code. That statute is Section 1 of the Act ap¬ 
proved June 29,1932, 47 Stat. 381, which provides 
as follows: 

That the sentence of imprisonment of any 
person convicted of a crime in a court of the 
United States shall commence to run from 
the date on which such person is received 
at the penitentiary, reformatory, or jail, for 
service of said sentence: Provided, that if 
any such person shall be committed to a 
jail or other place of detention to await 
transportation to the place in which his sen¬ 
tence is to be served, the sentence of such 
person shall commence to run from the date 
on which he is received at such jail or other 
place of detention. No sentence shall pre¬ 
scribe any other method of computing the 
term. 

Section 6 of the same act provides as follows: 

This act shall take effect thirty days after 
its approval. Approved, June 29, 1932. 

The purpose of this legislation was to provide a 
uniform method for the commencement of sen¬ 
tences. Prior to its enactment great disparity ex¬ 
isted, with trial courts setting the date for com¬ 
mencement of sentences or not, as they saw fit. 
Thus where a defendant was sentenced to a peni¬ 
tentiary the sentence either started immediately or 
upon arrival at the penitentiary, depending upon 
appropriate directions by the court. Furthermore, 
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if a sentence to imprisonment in a penitentiary Was 
silent as to its starting date, such sentence did jnot 
commence prior to arrival at the penitentiary. 
That was the rule laid down by the courts anjl is 
the rule which was in force when appellant jwas 
sentenced on December 19, 1931. See Gorovitv v. 
Sartain, 1 Fed. (2d) 602, cited with approval in 
Fels v. Snook, 30 Fed. (2d) 187. In the Goroyitz 
case, where a penitentiary sentence was silent as 

to the date of commencement, the court said:! 

7 

i 

If no time for the commencement of the!im¬ 
prisonment is specified and the imprison¬ 
ment is not specified to be in a penitentiary, 
detention after sentence anywhere will be in 
execution of the sentence if it has not been 
superseded or arrested. If, however, the 
sentence is to imprisonment in a peniten¬ 
tiary, its execution cannot commence hntil 

the prisoner is received at the penitentiary. 

| 

The sentence imposed upon appellant on Decem¬ 
ber 19, 1931, directed imprisonment in Leayen- 
worth Penitentiary but did not specify any date 
for commencement of the sentence. Thus it is 
clearly controlled by the rule in the Gorovitz case, 
supra. ! 

The statute above quoted is prospective, and in 
no vise retroactive. Having been enacted subse¬ 
quent to imposition of the sentence in this case, 
its provisions have no application to the execution 
of appellant’s sentence. The statute directs “that 
the sentence * * * of any person convicted 

shall commence to run, etc.”; l^.ke- 


* * * 
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wise, the proviso directs that “the sentence of such 
person shall commence to run, etc.” [Italics 
supplied.] Moreover, if the language of the stat¬ 
ute created doubt on this point its provisions should 
apply only to sentences imposed in futuro. That 
conclusion is inevitable because of the provisions of 
Section 6, which make the legislation effective 
thirty days after its approval. In other words, the 
Act having been approved on June 29, 1932, it be¬ 
came effective on July 29, 1932. Therefore, sen¬ 
tences imposed prior to the effective date of the Act 
of June 29,1932, were and are subject to execution 
under the rules and practices obtaining when they 
were imposed, and the statute in question cannot 
lawfully be invoked. 

It might be stated that the statute here in ques¬ 
tion is included in that body of prison laws which 
govern the administraion of prisons and the treat¬ 
ment of prisoners, being Sections 691 to 831, Title 
18, U. S. CJ, Sections 741 and 753 et seq., confer 
upon the Attorney General and the Bureau of 
Prisons the authority and duty to administer all 
prison matters. One of those duties is the com¬ 
putation of the terms of imprisonment and the 
maintenance of records of all prisoners. This is 
wholly an administrative function and it is respect¬ 
fully suggested that Section 709a, here in question, 
is a mandatory direction to those charged with the 
execution of sentences, and in no sense confers any 
jurisdiction respecting such matters upon the 
courts. 
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It is not contended that the application of this 
statute by those charged with its execution i$ not 
subject to judicial review, but that point is not in 
issue here. In other words, the appellant i^ not 
alleging a misapplication of the statute on thejpart 
of the appellee. He is simply arguing that the 
appellee has unlawfully failed to comply witty the 
application of the statute by the court, regardless 
of the legality of the court’s action. He hai not 
attempted to establish the legal sufficiency of the 
court order of May 26, 1933. Failing in this he 
has not shown a plain legal duty to comply with 
it, and hence there is no ground for mandamus. 

I 

11 

The court order of May 26, 1933, purporting to Credit 
appellant with the time spent in jail awaiting de¬ 
termination of his appeal, is a void order 

j 

If this court is of the view that Section 709a; may 
not lawfully be invoked in the present case, thety the 
only basis upon which the court order of May 26, 
1933, could be sustained is upon the theory thfat it 
is a valid reduction of sentence. But it is apparent 
that the court had lost jurisdiction to amenty the 
sentence because the court term during whiph it 
was imposed had long since expired. The rule| that 
a court loses jurisdiction over its judgments, unless 
reserved by appropriate order, after expiration of 
the term during which they were imposed, is estab¬ 
lished beyond the need of citation. The right to 
amend sentences by reducing them is limited tp the 

I 


i 

| 

i 
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term of the court during which they were imposed. 
United States v. Benz , 282 U. S. 304. 

There is an additional factor in this case. The 
appellant noted an appeal from his conviction and 
that appeal was pending from December 30, 1931, 
until the mandate came down on May 24,1933. It 
is well established that when an appeal is taken 
the District Court loses jurisdiction of the case and 
reacquires jurisdiction when the mandate is re¬ 
ceived only for the purpose of carrying out the 
mandate according to its terms. In In re Sanford 
Fork and Tool Co 160 U. S. 247, it is said that 
on receipt of the mandate the trial court “ cannot 
vary’ it or examine it for any other purpose than 
for execution, or give any other or further relief, 
etc.” Furthermore, this is the rule even though 
the mandate comes down within the same term of 
court (as extended) during which the sentence was 
imposed. In United States v. Hoive, 280 Fed. 
815, the conviction and sentence were affirmed on 
appeal and the mandate came down during the 
same term of court. Thereupon the trial court 
entered an order reducing the sentence. On ap¬ 
peal from such reduction of sentence it was held 
(pp. 820-821) that the trial court was without 
power to alter or amend the judgment after it had 
been affirmed. 

The United States Supreme Court long ago held 
in Dimmick v. Tompkins, 194 U. S. 540, that a 
defendant was not serving his sentence to a 
penitentiary while waiting in a local jail pending 
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the determination of his appeal and that he Would 
not be permitted to take advantage of hisj own 

i 

action in delaying commencement of sentence. 

111 

Mandamus will not lie where there is another adequate 

remedy 

The propose of this proceeding, as already 
pointed out, is to compel the appellee to recognize 
and comply with the order of May 26,1933, in order 
that appellant can obtain his release earlier than 
computed. In other words, appellant would have 
the court now compel compliance with this order in 
advance of the effective date of its terms, 
February 14, 1937. 

The authorities are numerous that holdi that 
mandamus cannot be granted in any case \^here 
there is another adequate remedy. See United 
States Ex rel McDuffie v. Holley, 50 App. D. Cj. 137, 
138, and the authorities cited therein. It is not 
argued that there is any other remedy, oi any 
remedy which appellant can avail himself of a^; this 
time. But, anticipating a possible contentioii that 
mandamus might lie upon the date of the expira¬ 
tion of the term of imprisonment under the prder 
of May 26, 1933, it is respectfully urged tl^at at 
that time appellent would have an adequate remedy 
by way of habeas corpus. At that time appellant 
will be able to file his petition gainst the Warden 

i 

of Leavenworth Penitentiary for a writ of habeas 
corpus, and in that proceeding try out all qf the 
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issues that could be adjudicated in a mandamus 
action. The fact that there is another adequate 
remedy which tnav delay appellant from having his 
rights adjudicated at this time is no reason for 
granting mandamus. The Supreme Court of the 
United States in Ex Parte Perry, 102 U. S. 183, 
stated “Neither is the case changed because the 
appropriate remedy may involve an inconvenient 
delay.” 

IV 

Appellant’s parole rights have not been jeopardized 

Appellant contends that his parole rights have 
been jeopardized, but it is established by appel¬ 
lant’s own exhibits, which are made part of the 
record in this case, that this is not true. These 
exhibits in the form of letters refer to the invita¬ 
tion to appellant to file application for release on 
parole and record his refusal to make such appli¬ 
cation upon the ground that he would be depriving 
himself of his rights if he gave recognition to the 
parole eligibility date determined by his cus¬ 
todians, instead of the earlier date based upon 
credit for jail service involved in the present 
action. 

In another letter appellant asserts his determi¬ 
nation not to make application for a parole hear¬ 
ing as of September 26,1935, upon the ground that 
a hearing on such application would present no 
satisfactory results while the starting date of his 
sentence remained unsettled. 


In another letter written on the day following a 
hearing before the Parole Board, appellant refers 
to the Board’s decision to deny his release on parole 

i 

and calls it void. . 

McNally v. Hill, 293 U. S. 131, furnished sup¬ 
port for the proposition that a mandamus proceed¬ 
ing before the Board of Parole might lie to coknpel 
consideration of the prisoner’s application fcjr re¬ 
lease on parole where a prisoner believes hitnself 
deprived of his right to such consideration bp the 
Board because of the invalidity of his sentence. 
Appellant, however, is not in essentially this situa¬ 
tion. He does not contend that his sentence is in¬ 
valid and he has been accorded a hearing before the 
United States Board of Parole and that Board has 
declined to release him. By statute, Sectioh 714, 
et seq., Title 18, U. S. C., the release of a prisoner 
on parole or a refusal to release him on parole are 
matters vested entirely within the discretion of the 
Board of Parole. That it is the Board’s di^ty to 
consider a prisoner’s application for release, When 
eligible, is conceded, but its action on such applica¬ 
tion is final, and being discretionary, is not open to 
reviews The fact that appellant may contend that 
he refused to make application for parole is Reside 
the point because such application is not a cpndi- 
tion precedent to consideration of cases b^ the 
Board. Section 716, Title 18, U. S. C., makes it 
clear that the Board may consider a prisoner for 
release on parole either on the basis of an applica¬ 
tion by the prisoner or on the basis of reports if rom 
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officers of the institution where such prisoner is 
confined. It is apparent, therefore, that appel¬ 
lant’s parole rights have not been, and are not be- 
ing, prejudiced in any way. 

CONCLUSION 

To sum up briefly, the appellee’s position is: 

(1) That he has no duty or authority to comply 
with the reduction of sentence contained in the 
court order of May 26,1933, (a) because the statute 
purporting to authorize that reduction was mis¬ 
applied, first, in that the court had no jurisdiction 
over its provisions and, second, in that it was 
erroneously applied retrospectively and (b) be¬ 
cause no other authority existed for reducing the 
sentence since the term when sentence was imposed 
had expired and the trial court was bound to carry 
out the mandate of the Court of Appeals without 
varying the judgment affirmed. 

(2) That a petition for a writ of mandamus is 
not a propei" remedy, because appellant has an¬ 
other adequate and complete remedy by way of 
habeas corpus at the proper time. 

It is respectf ully urged that the order dismissing 
appellant’s petition and discharging the rule be 
affirmed. 

Leslie C. Garnett, 

United States Attorney , 

Allen J. Ejrotjse, 

Assistant United States Attorney , 

Attorneys for Appellee . 
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